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another aunt and uncle, she told them of these alleged acts and asserted that she made no complaint while living with the Jones' because the defendant had threatened to spank her. The defendant denied on the witness stand having committed such acts in regard to Carol. He testified that he had never shown her any pornographic books, but he admitted having "eight or nine pictures of nude women in his bedroom." 8 Jones testified, "and his wife agreed," ' that their sexual relationship was satisfactory. To the contrary, Jones' mother-in-law testified that he had complained that his wife did not satisfy him sexually. There was also character evidence that Jones had a good reputation for morality in the community in which he resided.' 0 Mrs. Jones said that Carol's "reputation for truth and veracity was bad." " Jones was convicted and put on probation for five years on certain conditions, one being that he serve one year in the county jail. His principal ground of appeal was the refusal of the trial court to admit the expert psychiatric testimony of Dr. James Solomon, a psychiatrist with most imposing qualifications. ' An offer of proof was made to the extent that Dr. Solomon would testify that, at the request of Jones' attorney, he had examined Jones on two occasions, once without drugs and once "with the aid of a drug known as sodium pentathol (sic); that as a result of those examinations he reached the conclusion that Mr. Jones is not a sexual deviate and he is incapable of having the necessary intent to be lustive, either for himself or to satisfy the lusts of a child of nine and a half years of age." 13 Both the trial court and the California Supreme Court interpreted this offer of proof as intended to show, not the absence of a specific intent, but that Jones was of a "normal state of mind" and therefore not "prone to commit such an act." 14 8. Id. at 222, 266 P.2d at 41.
Ibid.

12. Dr. Solomon was a diplomate of the American Board of Psychiatry and Neurology (the specialty board for psychiatrists) ; was a graduate of the University of Illinois College of Medicine; had trained at Cedars of Lebanon Hospital, Boston Psychopathic Hospital, and Massachusetts General Hospital (at which time he was also an assistant in neurology at Harvard Medical School); had devoted the past six years to specialty practice in psychiatry in Los Angeles and was on the staff of a number of hospitals; and was an independent medical examiner for the State Department of Mental Hygiene, the Los Angeles Psychiatric Court, and State Industrial Accident Commission.
13. 42 Cal.2d at 222, 266 P.2d at 41. 14. Id. at 222-23, 266 P.2d at 41-42.
The supreme court, reversing the trial court's ruling and ordering a new trial, asserted: "In the determination of probabilities of guilt, evidence of character is relevant . . . . 'The purpose of the evidence as to the character of the accused is to show his disposition, and to base thereon a probable presumption that he would not be likely to commit, and, therefore, did not commit, the crime with which he is charged.' "15
The court further asserted that the state's sexual psychopath laws 10 which provide that a person convicted of acts such as those with which Jones was charged must be given a psychiatric examination to determine whether or not he is a "sexual psychopath," and if so, provide for hospitalization and treatment, evidence a "legislative determination" that persons found to be sexual psychopaths are "more likely to violate section 288 than one who has no such propensity .
"...1, 17
In so finding, the supreme court refused to follow a district court of appeal case, People v. Sellers," 8 in which defendant was charged with a crime of homosexual perversion and where the court rejected expert psychiatric evidence offered by the defendant to the effect that he was not a homosexual. The supreme court stated:
"The reasoning of that case overlooks the accepted fact that homosexual acts of the nature there considered constitute abnormal conduct indulged in by persons with a propensity for it; normal individuals ordinarily do not resort to such acts, hence a showing of sexual normality in that respect has relevancy to the nonperformance of homosexual acts." 19 Professor Falknor and Mr. Steffen viewed the decision as "a radical departure from orthodox doctrine which limits proof of character to reputation evidence." 20 The authors attempt a defense of the orthodox doctrine. They also view the decision as unfortunate in allowing expert psychiatric testimony in this regard because: (1) it was based on only two examinations, and (2) in one of these, the psychiatrist used a drug known as sodium pentothol which Falknor and Steffen term a "truth serum. Before proceeding to a discussion of the decision on the merits of these arguments, some added factors should be injected here. Through correspondence with the defense attorney in the Jones case, the writer has learned that the re-trial of Jones has resulted in conviction. However, Jones was given a somewhat lighter sentence, being placed on probation without a jail sentence. The judge in the second trial heard the case without a jury. He considered the case on the record of the first trial plus the expert testimony of Dr. Solomon and another psychiatrist who testified as witnesses for the defendant to the effect that Jones was not a sexual psychopath or sexual deviate. 2 
CHARACTER EVIDENCE AND PERSONALITY TRAITS
Taking the objections of the authors of the previous article in order, the first is that the instant decision violates the "orthodox rule" on character evidence. ' The authors state 2 4 that the general rule is: It is not entirely clear that the ruling in Michelson excludes expert psychiatric evidence of personality as it does lay testimony based on personal acquaintance, but without stressing the distinction, it is not here denied that the holding is the strong majority rule in the United States. 2 7 The rule makes "character" and "reputation" synonymous, or, better stated, it allows proof 6f character only by evidence of reputation in the community.
It is here submitted that the orthodox rule has little to support it, either in logic or in justice. It seems clear that there is an essential difference between the reputation of an individual and his actual char-22. The writer has not been able to procure a transcript of the testimony of Dr. Solomon but has received as a result of personal correspondence with Mr. Ross, defense attorney in the Jones case, and with Dr. Solomon, an indication of the substance of that testimony. Various pertinent parts of it will be discussed in portions of this article as it seems to throw light on the discussion. acter, personality, and "moral or psychical disposition." 28 Except in those cases where "reputation" is actually in issue, as in defamation, evidence of character is offered in regard to the person's propensities toward certain actions. Certainly community reputation is some evidence in this regard, but it is admittedly weak. The early English common law allowed proof of actual personality traits and often excluded evidence of reputation. 29 Character was thus defined as referring to actual qualities of the person, and was often stated as "general character" to distinguish personality traits from evidence of particular acts of the person." 0 The turning point of the common law seems to have come in 1809 in Jones' Trial 1 where Lord Ellenborough alluded to the concept of reputation to exclude evidence of particular acts offered to show personality traits. From this background we have the present-day rule-much maligned and little defended. It receives from Wigmore this commentary:
"The Anglo-American rules of evidence have occasionally taken some curious twistings in the course of their development; but they have never done anything so curious in the way of shutting out evidential light as when they decided to exclude the person who knows as much as humanly can be known about the character of another, and have still admitted the secondhand, irresponsible product of multiplied guesses and gossip which we term 'repu-
It is clear that Wigmore was deploring the law's refusal to hear the opinions of intimate personal friends. Falknor and Steffen allude to this in their article.a They indicate possible agreement with Wigmore that such testimony may be "useful," " but they express their skepticism at "extending the relaxation" " of the orthodox rule to admit expert psychiatric evidence. Certainly Wigmore does not indicate such a distinction. If any should exist, one might expect it to be just the opposite. As far as weight is concerned, the evidence of 28 The authors also note that both the Model Code of Evidence 37 and the Uniform Rules of Evidence 3 would allow opinion evidence as to the personality traits of an individual. 39 In the face of this, the authors cite with apparent approval the language of Justice Jackson in the Michelson case: o "much of this law is archaic, paradoxical and full of compromises and compensations by which an irrational advantage to one side is offset by a poorly reasoned counterprivilege to the other. But somehow it has proved a workable if clumsy system when moderated by discretionary controls in the hands of a wise and strong trial court. To pull one misshapen stone out of the grotesque structure is more likely simply to upset its present balance between adverse interests than to establish a rational edifice." 41 Though Justice Jackson said it well, this seems no more than a shallow rationalization of the status quo-which is neither "balanced," nor "workable," nor just. In fact, the common practice of the courts today in regard to the general rule is enough to point out its ineffectiveness. In most areas, the rule is so shrouded in the technicalities of hearsay and what a witness can and cannot say that it has been brought down to a formula of questions and answers such as: is the reputation of D in the community? (or as regards veracity, morality, etc.) A: His reputation is 'Good' or 'Bad.'." The technicalities are so dense that the interrogator is afraid to allow a witness more than this almost meaningless answer to an almost meaningless question. We need go no further than the Jones case itself in which the court cites evidence of Jones' "good reputation for morality in the community" and Jones' wife's testimony that the child's "reputation for truth and veracity was bad." 42 Before examining the offer of proof by Jones' counsel, we might note two other pieces of evidence in the case which undoubtedly would influence a fact-finder in his verdict. They are: (1) the fact that Jones admitted having eight or nine pictures of nude women in his bedroom, and (2) the evidence of his sex life with his wife. All of the people to whom I have spoken in regard to this case have been impressed by these factors, but actually, what are they? They are objective signs of Jones' personality traits. Falknor and Steffen express no objection to their admission into evidence. Yet, the offer of proof by the defense was no more than an attempt to expand on the same type of evidence-through expert psychiatric examination and evaluation.
Taking specifically the case before us, should expert psychiatric evidence have been accepted where the defendant was charged with lewd and lascivious conduct in regard to a nine year old child? Recall that the child testified that these acts occurred a number of times and included inducements to commit perverse acts of fellatio. First of all, there is little doubt but that the general public views such conduct as evidencing mental abnormality.
4 " The fact of the enactment of "sexual psychopath" laws 44 in many states in recent years indicates the high incidence of belief that those who commit these crimes are abnormal. At least in the case of perversions and sexual advances by adults on young children, the medical profession seems clearly to agree with this conclusion. ' The psychiatrist may determine that the person who commits this type of act is a "sex deviate" because he is: (1) a psychotic, (2) a psychoneurotic, (3) a psychopath, (4) 
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fective or (5) an alcoholic (with some other underlying psychopathology). It is quite well settled in psychiatry that these five syndromes will embrace the great majority of all sex offenders." In terms of the law, the personality traits or dispostion to commit the acts here concerned, abuse of a young child in the Jones case and homosexuality in the Sellers case, can be determined to a high degree of probability by expert psychiatric examination. To give logical relevance to the evidence, this is all that is needed. 47 The tests need not be foolproof in all cases.
The California Supreme Court clearly arrived at this conclusion. It used the state sexual psychopath laws as indicative of the acceptance of the probative value of such evidence. If such a psychiatric examination after conviction of the same crimes could 'esult in the commitment of a person to a mental institution for treatment and perhaps for life because of such personality traits, 4 " then certainly the court should allow such an examination before conviction to show that these traits are absent.
Granting the probative value of such evidence, what are the problems it creates for the courts?
In the first place, such evidence as that submitted by Jones is of a negative diagnosis, i.e., that Jones is not a sex deviate or sexual psychopath. Such a conclusion is of limited significance either in psychiatry or in law. It is more difficult to test the quality of a negative diagnosis than a positive one and it is more difficult to refute. As far as the court is concerned, it has limited significance because it cannot be denied that a given individual could have and might have committed the sex crimes charged and yet not be a sex deviate or sexual psychopath. However, both of these objections go to the weight of the evidence, not to its relevancy and admissibility.
Falknor and Steffen question the offer of proof of Jones in that it indicated that Dr. Solomon was going to testify that Jones was not a "sexual deviate." 9 The latter term is quite well accepted in psychiatry as applied to a personality disorder in which the person derives major satisfaction from unconventional or unnatural modes of sexual gratification° The trial court and supreme court construed "sexual 46 . DAVIDSON, FORENSIC PSYCHIATRY 106 (1952) . 47. This certainly is the ground for admitting evidence of "community-reputation" under the orthodox rule. As regards relevance, at least, no quarrel should be made in regard to actual personality characteristics. deviate" as equivalent to the term "sexual psychopath,"" 1 as it appears in the California code. 5 Without reference to the medical meaning or the legal meaning of either term, the authors ask, however, whether the term means that the defendant "never 'deviated,' " or, that he had "no desire to 'deviate.' " " They assert that the distinction is important because the "orthodox doctrine" forbids proof of character by specific instances of good or bad conduct. 4 It does not seem that the Jones decision requires that Dr. Solomon answer in either alternative suggested by the authors. The Court indicates that Dr. Solomon's expert opinion is -to be admitted in relation to Jones' mental condition and his personality traits. 5 It may exclude any evidence of specific acts committed by Jones. It may, therefore, limit the psychiatrist to testimony in more general terms of his conclusions in regard to the personality traits of Jones. It may, on the other hand, allow direct and cross examination to test the quality and value of Dr. Solomon's opinion by questions in regard to details of the consultations with Jones. In part of this examination, the psychiatrist may be made to reveal some of the answers to the questions, including an indication of Jones' answers to direct questions about specific acts. These should be admissible, since they are not admitted to prove the truth of these statements, but to test the value of the psychiatrist's opinion. As to the alternate query of the authors, whether Dr. Solomon would testify that Jones had "no desire to 'deviate,' " this is an oversimplification, at the least, of what Dr. Solomon is called upon to do. The question is whether or not Jones has the particular psychological characteristics generally known to psychiatrists to enable Dr. Solomon to classify him as a sexual psychopath-with all of the many implications such a classification carries.
As previously indicated," 6 the writer has been unable to obtain a transcript of Dr. Solomon's testimony at the re-trial, but in his letter Dr. Solomon indicates that he was allowed to present "the substance of my examination" ' and his conclusions in regard to Jones. This included the "history of his life," Dr. Solomon's "observations of him The questioning in regard to "capacity" would seem to have been in relation to Jones' offer of proof in the first trial that Dr. Solomon would testify that Jones was "not a sexual deviate and he is incapable of having the necessary intent to be lustive . ..
." 60 As pointed out previously, the court took this to mean that Jones had a normal mind and normal personality and thus was not likely or prone to commit the crimes with which he was charged. Of course, if Dr. Solomon's recollections are correct, and he was questioned as to Jones' capacity or ability to commit the crimes, his answers should not have damaged the defense's case--though it may not have helped it. The testimony in this regard does point up, however, the tendency of courts to force medical witnesses to testify in black or white terms, even though these terms may produce very inconclusive results.
In the instant case, the psychiatric testimony would seem to have had little influence on the final decision. Jones was found guilty even though Dr. Solomon and a second psychiatrist testified he was not a sexual deviate or sexual psychopath. The court may have been influenced by many factors, including the following: (1) even though Jones might not have been a sexual psychopath, he could still have committed the crime; (2) there was other evidence in the case, particularly Jones' admission that he had in his bedroom eight or nine pictures of nude women, indicating he might well have had personality traits in this direction; (3) the child's testimony does not seem to have been shaken; (4) the psychiatrists might have been mistaken in their diagnosis; (5) they were called as witnesses for the defense.
If some of the above factors were changed, additional problems created by allowing such testimony as that in the Jones decision will come to light. For example, would the prosecution be allowed to submit direct evidence in its case in chief that a defendant charged with a similar crime is a sexual psychopath? Or, would the prosecution be allowed in the Jones case to submit rebuttal evidence to that effect? The ready answer to the first question would seem to be "no," if analogy is made to the orthodox character rule."' The Model Code of Evidence and the Uniform Rules of Evidence, which would agree with the Jones decision, would not allow the prosecution to submit direct evidence of "bad" personality traits. 62 The reason for exclusion under the orthodox rule has been variously given as the "sporting instinct of Anglo-Normandom"; ' the requirement that "crime must be proved, not presumed . . . and the most vicious is presumed innocent until proved guilty"; 04 and the fear of the possibility that some 61 juries might find a defendant guilty in order to punish "the bad man" for his past offenses even though the jury is not convinced he committed the particular crime with which he is then being charged. To some extent, the present issue can be distinguished from this "orthodox rule." The evidence of personality traits is not evidence that the defendant is a "bad man," i.e., of bad moral character. It is evidence generally, that he is a sick man. Of course, this latter term, "sick man," actually has many meanings. It can be sickness in terms of "disease," or "defect"; and it can be defined in terms of whether or not it is a condition which can be "cured." 65 Throughout this article we have been describing it as a personality trait, identifying the phrase with the concept of psychological characteristics and behavior patterns. Is this a sufficient distinction to allow the prosecution to offer direct evidence on it? Of course, the evidence is relevant, but this is admittedly true in the case of the exclusion under the orthodox rule. It is actually of greater probative force than in most other cases, since a "disposition" to commit this typ6 of crime is much more psychologically identifiable than any other. And yet, the basic reasons for excluding such evidence under the orthodox rule would seem to exist here in great force. A jury might well be severely prejudiced against the person and want him "locked up for good" because of his propensities. They may see little distinction between hospitalization and incarceration by conviction. The fact that they may be convicting the man of a crime he did not commit, and, furthermore, adding to the difficulties of curing him, may carry little weight with them. Exclusion of the evidence under the orthodox rule is usually on the basis that it is "remote and prejudicial." If this statement can be taken as a clear expression of policy, the decision on admitting this type of evidence by the prosecution in its direct case will turn on a weighing of its admitted probative value against its prejudicial effect in the particular trial. On the question of whether or not the prosecution could offer expert psychiatric evidence to rebut the defense's evidence that Jones was not a sexual psychopath, the answer would be "yes," if the orthodox rule is again taken as an analogy.
6 " The prosecution could not offer evidence of the commission of particular criminal acts to show this propensity, under the orthodox rule, but again these might be admitted in cross examination to test the quality of the psychiatrist's opinion (particularly since they would be brought out in response to the defendant's own questioning). Should this evidence be admitted under either of the procedures outlined above, it would throw a heavy burden on the defense because of its greater probative value over the negative diagnosis in the Jones case. Unless the defendant can avail himself of other evidence, such as an alibi, the case may turn into the well-known "battle of experts" with the fact finder in the difficult position of deciding between equally impressive medical experts holding categorically opposite opinions.
The solution here may be in the use of court-appointed, neutral experts who would examine every person charged with certain sex crimes. It could be done through examinations or through hospital observation for a period of time. Such a system has been suggested in the sexual psychopath laws of some states."
There is yet another issue before the court if it allows evidence to be submitted that the defendant is a sexual psychopath. Under some state sexual psychopath laws, he could be hospitalized immediately at that point without further proceedings. 68 Under other sexual psychopath laws the defendant, if convicted, would not be imprisoned but would then be hospitalized. 69 In states having no such special laws, the defendant would probably be incarcerated,"° unless he were found legally irresponsible on an irresistible impulse test, 7 the New Hampshire rule, 7 " or the recent Durham case "1 in the Federal courts.
In their article, Falknor and Steffen conclude in relation to this aspect of the case with a question which they seem to regard as a very strong argument against the conclusions reached in People v. Jones. They ask, "And if expert opinion is to be received that defendant is not a 'sexual deviate' or a 'homosexual,' on what principle may there be excluded psychiatric opinion that he is not a 'thief,' a 'robber' or a 'murderer'?" 74 The answer, it seems to this writer, is that if the courts become convinced that definite personality traits, such as those generally recognized in sex deviates and homosexuals, are developed, isolated, and classified by medical science in regard to other types of crimes, then such evidence should be admitted. At present the courts rely on an "(eye witness" who may have caught a glimpse of a human face; on the fact that "the defendant's reputation in his community is bad"; and on many tenuous threads of evidence to aid in convicting a defendant of murder, rape, burglary, sodomy and other crimes. Here, we are leaving the door of the courtroom open for advances in medical science to show us the means of bringing our system closer to reality and truth. 
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AS A RESULT OF CONSULTATION AND NARCOANALYSIS
Falknor and Steffen also criticize the court in the Jones case for allowing the particular evidence of Dr. Solomon because (1) his opinion was based on only two examinations and (2) in one of these, the psychiatrist used a drug known as sodium pentothol. 75 The authors are correct in challenging the value of a psychiatrist's opinion where it is based on only two consultations. However, the challenge is valid only in regard to weight, not relevancy, or admissibility. It is, of course, always better if an examination can be conducted under ideal conditions: for example, under observation in a hospital over a period of time and with the aid of psychologists, psychometrists, psychiatric social workers, and others. However, the opinions of psychiatrists are acccpted in the courts all over the country when based on only one consultation. It is said by Davidson in his recent book that experienced court examiners reach their diagnosis after a single interview in 90 or 95 percent of the cases, even when they have an opportunity to request further consultation. 7 " But Dr. Solomon went further; in addition to a standard consultation, he conducted another examination with the aid of sodium pentothol, or by "narcoanalysis." " Under the influence of the drug, properly administered and controlled, the patient releases pent-up inhibitions and will reveal previously concealed personality characteristics. 7 " The answers of a person under this influence are usually true, but not always so. 79 However, truth is not a necessity when the aim is to use the treatment as a method of psychiatric examination, diagnosis and therapy. That was the aim in the Jones case. The method is a well-accepted procedure in psychopathology and psycho- 79. The advocated use of narcoanalysis in criminal interrogation has given rise to the phrase "truth serum." Actually, the drugs are not sera, and they do not invariably force the subject to tell the truth. The phrase is popular with feature writers for glossy paper magazines, but it has no significance in psychiatry. It is not the position of this author that the answers of a patient under narcosis are so accurate and truthful that the method should be used in and of itself as a means of lie detection in criminal investigation. therapy. There are, of course, those who make great claims for its success, 8 0 and those who criticize it as" overrated. 8 '
In his correspondence with the writer, Dr. Solomon states his own opinion of the value of narcoanalysis.
"Narcoanalysis can frequently give more information on the personality traits of an individual. It is possible that just as much information, or nearly as much, might be obtained through a long time study of the patient, but in court problems, time and expense to the accused do not permit long range study of the individual. In this respect, narcoanalysis is an attempt at a short cut. Finally, the 'mystery' of being injected with a 'truth serum' plays upon the insecurity of the patient; he looks upon it as a kind of 'magical potion' which will outwit him, and therefore, he might as well tell the truth. (The similarity to the 'lie detector'). I do not tell patients it is a 'truth serum,' but frequently they surmise that it is. I prefer to state that it is a medicine to relax them so that they can talk about their lives, both past and present, without being upset. I prefer not to give them the idea of mysticism about it, though they may have it anyway. On rare occasions, one can acquire useful information by observing the attitude with which a subject accepts or rejects the use of narcoanalysis."
Falknor and Steffen attack the use of narcoanalysis as the use of "truth serum." They assert that no other appellate court has allowed its use and refuse to accept the distinction drawn by the court in the Jones case between exclusion of the statements of the defendant while under narcoanalysis to prove the truth of those statements, and allowing the psychiatrist to state his opinion regarding the personality traits of the defendant basing his opinion partly on an interview with the aid of narcoanalysis. The authors state that the psychiatrist must be assuming the truth of all of the answers to questions under narco- analysis. ' As pointed out previously," 3 this is actually not the case.
The psychiatrist makes no such broad assumption. The purpose of the examination is not to prove the truth or falsity of certain statements; it is used as an aid in determining the personality makeup of the patient. The opinion of an expert on a particular variant-such as the personality traits of an individual-is based on a vast composite of factors in the expert's background-in that which makes him an expert. These factors vary from the materials of his formal education, technical and non-technical; the courses of study, theoretical and practical, which he has taken; the variety of his experience; the scientific books and articles he has read. This is even before we add his actual examination of a patient such as Jones. The psychiatrists who examined Jones and formed and expressed opinions used all of this background plus certain actual techniques in their examinations. They relied on the "hearsay" of many other experts who formed their education and experience-none of which many courts would allow into evidence directly. And they also used narcoanalysis. Falknor and Steffen protest to the last-but why only the last?
In one of his less-known pioneer decisions, 4 Justice Holmes, while on the Supreme Judicial Court of Massachusetts, allowed a medical expert to testify on the effects of asphyxiation, though the expert admitted he received his basic data from a textbook and had never had practical experience with this kind of asphyxiation. Justice Holmes upheld admission of the expert's opinion asserting, "[The expert's] general competency as an expert seems not to have been questioned; and, although it might not be admissible merely to repeat what a witness had read in a book not itself admissible, still, when one who is competent on the general subject accepts from his reading as probably true a matter of detail which he has not verified, the fact gains an authority which, it would not have had from the printed page alone, and, subject perhaps to the exercise of some discretion, may be admitted." " Holmes' statement goes to the heart of the matter. The court is not admitting the textbook, but the opinion of a qualified expert whose opinion is based partly on his evaluation of certain data, i.e., the textbook.
The Holmes decision is only the beginning of a line of holdings of this type. 86 It is the theoretical basis of decisions allowing a quali-fled expert to testify in a New Hampshire court basing his opinion on reports he had read of the results of blood analysis tests conducted by experts in California, 7 and allowing a physician to testify as to his opinion of the physical and mental condition of a patient basing his conclusions on the patient's past and present medical history-a history which is often wholly hearsay. 88 In the instant case, Dr. Solomon based his opinion of Jones largely on Jones' medical history, past and present. The history was given to him by Jones, partly in the first interview without narcoanalysis, and in the second with it. Both are hearsay. The interview with the aid of narcosynthesis was for the purpose of revealing inhibited personality traits which might not be revealed in the guarded statements in an interview without it, particularly where the patient is seeking the psychiatrist's opinion expressly for use in court for a particular purpose. If the opinion of Dr. Solomon is admissible at all, his evaluations of both interviews are admissible on the same grounds. Falknor and Steffen attack the admission of the opinion based on narcoanalysis on the ground that it was admitted "without any showing of scientific recognition of dependability." 89 But as pointed out, both interviews are hearsay and most scientists would give the second more, if not at least equal, reliability with the first. As to scientific recognition, the above decision of Holmes is the. proper thesis. Expressed in terms of this case, the very fact that Dr. Solomon, with qualifications of the highest value, 90 uses the method and adds it to his conclusions is enough: (1) to show scientific recognition of its dependability, and (2) to insulate the court from using only the method and its results, and to enable the court instead to have Dr. Solomon's expert opinion based partly on his analysis of the results of the narcoanalytic method.
It is also not entirely correct that American appellate courts have uniformly rejected expert psychiatric opinion based partly on narcoanalysis. The New York Court of Appeals allowed such an opinion in People v. Esposito." In that case the defendants pleaded insanity as a defense in a criminal case, and the trial judge had them hospitalized for psychiatric examination and observation. It would seem that the defense was insanity both at the time of the commission of the crime and at the time of the trial. Narcoanalysis (using metrozol and sodium amytal) was utilized during the examinations conducted at a mental hospital. The defendants objected to the admission of any psychiatric opinion based on narcoanalysis. The psychiatrists testified that it was their opinion that the defendants were malingerers. The court of appeals affirmed the trial court in admitting the testimony. In that case as in the Jones case the court stressed the fact that the testimony was an expert opinion of mental condition and not an attempt to submit evidence of the truth of the statements made under narcoanalysis. The court asserted, "The questions asked in this instance were quite evidently for the purpose, among others, of determining whether the defendants were capable of understanding the proceedings and of making their defense. Neither confessions of guilt nor admissions evidencing guilt were elicited. There was, therefore, no error committed." 92 It must be admitted however that a later New York case, People v. Ford,' a per curiam decision without opinion, throws doubt on the position taken in the Esposito case. In the Ford decision, the court of appeals affirmed the trial court's refusal to allow a psychiatrist to testify in regard to an examination-made under narcosis. Here the defense attempted to show that the accused was a "psychopathic personality," not insane, and was incapable of the premeditation and deliberation required for conviction of first degree murder. However, the psychiatrist was allowed to give an opinion on the mental condition of the defendant based on the other two interviews he had conducted without narcosis. The trial court did not allow him to testify in regard to the narcoanalysis, and, according to the dissent, stated its grounds for refusal was that such evidence had never been admitted in a New York court. The dissenting judge, Judge Desmond, in an excellent opinion," pointed to the Esposito case but evidently was unable to convince the majority that the cases were analogous. It may be that the majority considered the Esposito case applicable only to an examination bearing on the defendant's mental condition for the purposes of trial. However, the defendants in that case pleaded insanity as a defense to the crime itself as well as insanity at the time of trial. The psychiatric evidence submitted was offered on both points. The court in the Esposito case asserted in regard to the use of narcoanalysis: 
EXPERT PSYCHIATRIC EVIDENCE
"Since [the defendants] desired to present their claims that they were not legally responsible for their acts because of mental defect they were subject to the use of methods set up objectively by the medical profession for the proper determination of such claims." 11
The Esposito case still stands as a recognition by the New York courts that a psychiatrist's opinion based partly on narcoanalysis is admissible at least to show whether or not an accused has sufficient mental capacity to stand trial. The Jones decision lies more or less between the issues in Esposito and in Ford, and it is not clear what New York would do with a similar situation.
CONCLUSION
The Jones decision in California is significant not only in challenging one "orthodox doctrine," but as evidence of the dynamic growth of our legal system in the area of proof.
As Judge Frank has so well expressed it, methods of proof are the heart of the law in action, in litigation. 9 8 Stare decisis has its necessary place in substantive law, but there should be no vested interests of litigants in the law of evidence. The courts must seek reality and truth by the best available methods and certainly cannot ignore scientific findings, analyses, opinions aid methods-and these do not remain static.
In an address before the New York Academy of Medicine, Justice Cardozo asserted that: "More and more we lawyers are awakening to a perception of the truth that what divides and distracts us in the solution of a legal problem is not so much uncertainty about the law as uncertainty about the facts-the facts which generate the law. Let the facts be known as they are, and the law will sprout from the seed and turn its branches toward the light." 0 95. 287 N.Y. at 397, 39 N.E.2d at 928. 96. FANic, COURTS ox TRIAL (1950). Some suggestion of judge Frank's views on the present subject is found in his expression of approval of the utilization on a broad scale of "testimonial experts" (trained psychologists and psychiatrists) to determine a witness' capacity to give testimony. Id. at 100. See also FRANK 
